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RULI NG ON MOTI ON TO DI SM SS

The plaintiff, Robert Sinpson, seeks to hold the defendant,
Bi o- WAsh Products, liable for injuries allegedly caused by a
product manufactured by defendant. Plaintiff asserts three
federal clains for relief, alleging that defendant violated the
reporting requirenments of the federal Consunmer Products Safety
Act, 15 U. S.C. Section 2051 et seq.. In the second anended
conpl aint, count one alleges that after the date of the accident,
an agent of defendant acknow edged that he knew of the problem
with that particular type of bottle. Nevertheless, prior to
plaintiff's accident, defendant failed to informthe Consuner
Product Safety Comm ssion as required by 15 U. S.C. Section
2064(b) and in violation of 15 U. S.C. Section 2068(a)(4). Count
two alleges that despite defendant’s know edge of plaintiff’s
accident, defendant failed to notify the Consunmer Product Safety
Comm ssion as required by 15 U S. C. Section 2064(b) and in
violation of 15 U S.C. Section 2068(b). Count three alleges
that, as a result of defendant’s failure to notify the Consuner
Product Safety Comm ssion of the product defect, plaintiff

suffered severe injury to his face and eyes, for which injuries
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def endant should be liable pursuant to 15 U. S.C. Section 2072.
Plaintiff asserts two state law clains, alleging that
defendant is |liable pursuant to the Connecticut Products
Liability Act, Connecticut Ceneral Statutes Section 52-572m et
seq. Specifically, count four alleges that defendant failed to
warn of an unreasonably dangerous product, m srepresented that
t he product was safe for use by the public, and negligently
failed to test the product prior to marketing it. Count five
al l eges that defendant failed to warn, notify or recall the
product and acted with reckless disregard for the safety of the
product users.
In his prayer for relief, plaintiff seeks an injunction
pursuant to 15 U.S.C. Section 2071 to restrain defendant’s
vi ol ati ons, damages pursuant to 15 U S.C. Section 2072, an
assessnent of civil penalties pursuant to Section 2069,
attorneys’ fees and costs pursuant to Sections 2072 and 2073, and
damages, punitive damages and attorneys’ fees as provided by
Connecticut Ceneral Statutes Section 52-572m et seq.
Plaintiff asserts federal jurisdiction based on the
exi stence of a federal question and diversity of citizenship.
Def endant has noved for dismssal of the conplaint inits
entirety. For the follow ng reasons, the notion will be granted
in part and denied in part.

BACKGROUND




The follow ng facts are reflected in the allegations of the
conplaint, which facts are taken as true for purposes of ruling
on this notion.

Plaintiff is an individual residing in Connecticut, who
wor ks as a custoner service person in the paint departnent at
Ring’s End, a lunber yard and paint store in Darien, Connecticut.
Def endant is a corporation formed under the | aws of Canada, where
it has its principal place of business. Defendant manufactures,
mar kets and di stri butes whol esal e wood care products, including
chem cal paint strippers.

Plaintiff was reading the | abel of a one gallon bottle of
Stripex-L in order to answer a custoner’s question. Wile he was
turning the bottle on the shelf, the bottle spontaneously
expl oded, causing its contents to cover plaintiff’'s face, eyes
and skin. As a result of the exposure, plaintiff sustained
permanent injury to his eyes.

Subsequent to this event, Al DePasquila, an agent of
defendant, was visiting Rng’'s End in Darien, where he | earned of
the plaintiff’s injury. He indicated that defendant had
experienced problens in the past with that type of bottle.

Later, Peter Pal kousky, President of defendant, acknow edged
that the defendant knew of the problemw th the particular type
of bottle that caused plaintiff’s injury.

DI SCUSSI ON




The function of a nmotion to dismss is "nerely to assess the
|l egal feasibility of the conplaint, not to assay the weight of
the evidence which m ght be offered in support thereof." Ryder

Energy Distribution v. Mrrill Lynch Commopdities, Inc., 748 F. 2d

774, 779 (2d Cr. 1984). Wen deciding a notion to dismss, the
Court must accept all well-pleaded allegations as true and draw
all reasonable inferences in favor of the pleader. Hi shon v.

King & Spalding, 467 U S. 69, 73 (1984). A conplaint should not

be dism ssed unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief. Conley v. G bson, 355 U S. 41, 45-46

(1957).

FEDERAL CLAI MS

Plaintiff alleges that Stripex-L constituted a substanti al
product hazard as defined by 15 U S.C. Section 2064(a)(1) and
(2), and that the defendant failed to informthe Consunmer Product
Safety Comm ssion as required by 15 U. S.C. Section 2064 and 16
C.F.R Part 1115.10.

Caimfor Injunctive Relief Pursuant to Section 2071

In the prayer for relief stated in the second anended
conplaint, plaintiff seeks, pursuant to 15 U S.C. Section 2071
to restrain defendant’s violations of the Consunmer Products
Safety Act’s reporting requirenents as alleged in counts one and

two. However, as pointed out by defendant, Section 2071 provides



that enforcenment of the Act's reporting requirements lies with
the Comm ssion or the Attorney CGeneral. Accordingly, plaintiff’s
claimfor injunctive relief based on violation of the Act’s
reporting requirenments will be dism ssed.

C aimfor Danages Pursuant to Section 2072

Def endant urges dism ssal of plaintiff’s claimfor damages
pursuant to 15 U.S.C. Section 2072, arguing that no private cause
of action for damages lies for violations of the reporting
requirenents in the Consuner Product Safety Act.

The Consuner Product Safety Act requires manufacturers,
distributors and retailers of consunmer products to informthe
Comm ssi on i mredi ately when they obtain any information
suggesting that a product they nake or distribute "contains a
defect which could create a substantial hazard.” 15 U S.C
Section 2064(Db).

Further, the Act provides for recovery of damages for any
person who sustains "injury by reason of any know ng (including
willful) violation of a consunmer product safety rule or any other
rule or order issued by the Commission...." 15 U S.C. Section
2072.

The Second Circuit has not reviewed whether the Consuner
Product Safety Act creates a private cause of action for an
injury allegedly resulting fromnonconpliance with the statute’s

reporting rules. However, several circuits that have consi dered



the i ssue have answered in the negative. See Kl oepfer v. Honda

Mot or Conpany, LTD, 898 F. 2d 1452, 1457 (10th Cr. 1990) and

cases cited therein.

Most courts have adopted the anal ysis of Drake v. Honeywell,

797 F. 2d 603, 606 (8th Cir. 1986), in which the Eighth Crcuit
hel d that Section 2072 did not create a "private right of action”
based upon violation of the statutory reporting requirenents in
light of the absence of specific statutory | anguage and

| egislative history to that effect. Drake instructs that the
Comm ssion’s interpretive rules of the Act’s reporting

requi renents, 16 CF. R Part 1115.10 et seq., cannot constitute a
basis for liability under Section 2072. As the court el aborated,
interpretive rules anount to no nore than restatenents of
statutory provisions, and failure to distinguish between

| egislative and interpretive rules would frustrate the
congressional intent evidenced by Section 2072's om ssion of a
right to sue for statutory violations. |In light of this analysis
and the weight of authority adopting Drake, the court is

per suaded that Section 2072 does not confer a private right of
action for violation of the statutory reporting requirenents.

The notion to dismss will be granted on this ground.

Cvil Penalties

Plaintiff’s prayer for an assessnent of civil penalties

pursuant to Section 2069 will also be dism ssed. As defendant



asserts, civil penalties provided for in 15 U S. C. Section 2069

can only be assessed by the governnent. Plaskolite, Inc. v. Baxt

| ndustries, Inc., 486 F. Supp. 213 (N.D. Ga. 1980).

Att or neys’ Fees

Since plaintiff’s requests for reasonable attorneys’ fees
pursuant to Sections 2072 and 2073 is dependent on the existence
of plaintiff’s clains for damages and injunctive relief,

respectively, such requests wll also be dism ssed.

STATE LAW CLAI M5

Def endant asserts that the Court should exercise its
discretion to dismss plaintiff’'s state law clainms in the event
that plaintiff's federal clainms are dism ssed. However,
defendant’ s argunent is now noot since plaintiff has anended his
conplaint to assert diversity jurisdiction pursuant to Section 28
U S. C Section 1332. Accordingly, the Court’s jurisdiction over
plaintiff’s state law clains is proper.

CONCLUSI ON

For the foregoing reasons, the defendant’s notion to dismss
[doc. #5] is GRANTED in part and DENIED in part. Plaintiff’s
federal clainms for damages pursuant to Section 2072, for
injunctive relief pursuant to Section 2071, for an assessnent of
civil penalties pursuant to Section 2069; and for attorneys’

fees pursuant to Sections 2072 and 2073 are dism ssed. Plaintiff



is instructed to file an anmended conpl aint asserting only his
state law clains in conpliance with this ruling within 20 days of

this ruling’s filing date.

So Order ed.

Warren W Egi nton

Senior United States District Judge
Dated this day of QOctober, 2001 at Bridgeport,

Connecti cut.



